	
	
	




Addendum to February 27th Letter from NYS DOH CEH to NYSACHO

[bookmark: _GoBack]This addendum provides CEH responses to comments and recommendations raised in NYSACHO’s January 7, 2019 letter.  Each NYSACHO comment is followed by the CEH response.  

LHDs also remain unconvinced that the current Legionella regulations represent good public health practice. Our members continue to question the science supporting this regulation and believe that there needs to be more scientifically based dialogue on issues concerning Legionella before continuing to expand the scope of work related to the current regulations.
Subpart 4-1 is intended to prevent legionellosis associated with cooling towers. The science linking unmaintained cooling towers to occurrence of legionellosis is widely accepted. The Centers for Disease Control and Prevention (CDC) has linked cooling towers to cases of Legionnaire’s disease as reported in “Vital Signs: Deficiencies in Environmental Control Identified in Outbreaks of Legionnaire’s Disease – North America, 2000-2014” (cdc.gov , June 10, 2016)[footnoteRef:1]. In this investigation, 44% of the cases of legionellosis were associated with cooling towers.  As further evidence, a 2017 Swiss study[footnoteRef:2] concludes that poorly managed cooling towers are sources of community-acquired disease. In New York City, outbreaks of Legionellosis in 2015, and as recently as 2018, were attributed to cooling towers. [1:  https://www.cdc.gov/mmwr/volumes/65/wr/mm6522e1.htm]  [2:  https://www.ncbi.nlm.nih.gov/pubmed/30696527] 

Much of the CDC published guidance and literature identifies cooling towers as a potential source of legionellosis. In addition, the CDC has produced tools to assist facilities with avoiding conditions in cooling towers that may encourage the growth of Legionella.  
In addition, other organizations have prepared standards that address treatment and best management practices of cooling towers related to Legionella and Legionnaire’s Disease. The American Society of Heating, Refrigeration and Air-Conditioning Engineers published standard 188-2015 titled “Legionellosis: Risk Management for Building Water Systems (ANSI Approved)”[footnoteRef:3] in 2015 and updated it in 2018. This standard includes cooling towers.  The National Sanitation Foundation (NSF) published protocol P453 in 2017 titled “Cooling Towers – Treatment, Operation, and Maintenance to Prevent Legionellosis”[footnoteRef:4] [3:  https://www.techstreet.com/standards/ashrae-188-2018?product_id=2020895]  [4:  http://www.nsf.org/newsroom/nsf-international-announces-new-protocol-for-cooling-tower-water-systems] 

Review Registry and Determine Compliance
Recommendation: Annual review of the cooling tower registry is a feasible standard for larger jurisdictions with higher numbers of registered towers. Quarterly review should be the minimum standard for all other jurisdictions, regardless of number of registered towers. This is a more realistic standard for both mid-size LHDs, and smaller LHDs who may have fewer registered towers, but also typically have less staff.
NYSDOH currently runs a weekly report on cooling tower compliance for all counties. This report is currently accessible to our District Offices and Regional Environmental Health programs. Local Health Departments will soon be provided access to this report to alleviate the challenges of accessing registry data and making compliance determinations. Thus, there will be no need to review the registry to determine compliance. Instead, LHDs can simply review the weekly compliance report. 
Challenges related to follow-up for routine compliance: These include difficulty in contacting owners, timeliness of response from owners, and the need to allow turnaround time for lab results and posting of results. 
 Timeliness of compliance activities vs. posting of results: Workgroup members noted that a facility might, in fact, be in compliance with sampling and inspection activities, but the information is not posted.
We agree that the challenges identified above can increase overall effort at the onset of program implementation. In the NYSDOH’s District Offices, data quality and overall compliance has improved with a minimal level of increased oversight, decreasing the overall time spent on cooling tower compliance. Materials developed by NYSDOH have helped in this regard: the “Cooling Tower Registry User’s Guide”[footnoteRef:5] outlines data entry requirements for cooling tower owners; “An Owner’s Guide to Cooling Tower Regulations” and “Quick Start Guide to Cooling Tower Regulations” are materials available from the New York State Department of Health. Any additional questions that cooling tower owners may have regarding registry maintenance can be deferred to the NYSDOH. [5: https://www.health.ny.gov/environmental/water/drinking/legionella/docs/cooling_tower_registry_instruction_guide.pdf] 

[bookmark: _Hlk2082152]Using the tools previously provided- by the Department, we estimate that initial compliance oversight activities for non-compliant towers will take, on average, approximately 30 minutes per registered cooling tower; as staff become familiar with the tools and processes we anticipate the required time will decrease further.  There may be a small number of more difficult cases that are harder to reach or are less cooperative and which take additional staff time.  Our experience is that the number of such cases decreases as these cases are resolved.  
 Lack of expertise on the part of owners entering compliance data: The workgroup noted that there is a knowledge gap in the regulated community and information provided is often inaccurate or irrelevant to testing. The state should provide additional training and informational resources, such as a web site with FAQs, for the regulated community in this regard.
As noted above, several guidance documents have been prepared to assist cooling tower owners with compliance activities. In addition, NYSDOH has a comprehensive website[footnoteRef:6] with links and resources for every part of the regulation, including: [6:  https://www.health.ny.gov/environmental/water/drinking/legionella/cooling_towers.htm
] 

· Access to the full text of the regulation
· A cooling tower Owner’s Guide to the regulation
· An introductory bookmark to the regulation
· A template for the maintenance program and plan (MPP) 
If the guidance documents do not provide the needed guidance, cooling tower owners can contact the Bureau of Water Supply Protection by either telephone or e-mail.
 Workload burden/hours needed for routine compliance checks: Workgroup members who have conducted these activities for routine compliance and/or during outbreaks noted that it typically took a minimum of two days to make contact with the owner and a minimum of a week of follow-up communication and activity. Workgroup members cited twenty to thirty hours per person per tower as an average amount of time needed for compliance follow-up activities. In counties with several hundred cooling towers, or more, at least one additional FTE will be required to complete these tasks. It must also be recognized that there are base costs that all LHDs will incur, regardless of the number of registered towers in their jurisdictions. 
Please note that LHDs are not required to routinely collect samples or conduct inspections under the State regulation, which is structured to shift responsibility for sampling and maintenance to cooling tower owners.  We apologize if there is any confusion on this point based upon the November 15th Plan for Cooling Tower Compliance or any other documents issued by NYSDOH.  
If a cooling tower is suspected as a possible source during a Legionellosis outbreak, and the owner does not collect samples as requested, the Bureau of Water Supply Protection and/or the NYSDOH Regional Environmental Health team will work with the LHD to ensure the tower is properly sampled to evaluate for the presence of Legionella.  We would be happy to work with counties so that they can participate in such outbreak sampling although this is not required.  
The Bureau of Water Supply Protection has developed tools and training materials, and will continue to provide assistance to LHDs to effectively initiate and standardize cooling tower compliance statewide. Once initial compliance oversight is complete, compliance maintenance activities are anticipated to be more routine.

Recommendation: The workgroup recommends that the New York State Department of Health conduct routine compliance determinations at the state level, with LHDs then receiving notification when enforcement may be needed.
As noted above, NYSDOH currently runs a weekly report on cooling tower compliance for all counties. All Local Health Departments will be given access to this report to alleviate the challenges of accessing registry data and making compliance determinations. Based on feedback provided by District Offices, it is estimated that each non-compliant cooling tower will require approximately 30 minutes of combined staff time for follow-up. Please note that LHDs are not expected to conduct routine sampling and inspection. An estimate of initial effort based on non-compliance for each County is shown in Table 1.
Follow-up Action for Registry Non-Compliance
Concerns on this section included:
Sampling requirements: All LHDs expressed grave concerns regarding sampling requirements, citing a lack of trained staff, need for confined space, ladder safety and other OSHA/PESH required trainings, liability, work outside of the scope of job descriptions, and the need for equipment and fit-testing. Members also cited concerns regarding state health department staff’s lack of knowledge and/or failure to adhere to safety or sampling protocols when conducting sampling. One county’s LHD staff observed a NYS sampling activity in which safety protocols were violated multiple times. Another observed a NYS sampling activity where samples were not collected in accordance to CDC cooling towers sampling recommendations. These instances highlight the significant safety, training and consistency requirements that NYSDOH must address when conducting future sampling activities.  
Sampling by LHD staff will generally not be required for cooling tower compliance.  The program is structured to require cooling tower owners to collect samples in accordance with the regulation as well as when instructed by the NYSDOH. We are in the process of establishing regional sampling teams with staff who are trained in the proper use of personal protective equipment (PPE). We have worked closely with the NYSDOH’s Occupational Health and Safety Unit to ensure employees are properly fit tested and are trained on the appropriate use of PPE. 
As noted, NYSDOH does not follow the CDC sampling protocol. The NYSDOH sampling protocol used was developed by program staff with the assistance of Wadsworth Laboratories, and allows for side-by-side testing of new, rapid methods alongside New York State ELAP approved methodology, to address NYS regulatory requirements.

Recommendation: The workgroup recommends that NYSDOH continue to place the onus for conducting sampling on the facility owners, and consider hiring consultants or maintaining an appropriately trained team of NYSDOH staff to conduct sampling activities as per CDC guidelines when required for non-compliant facilities.
The NYSDOH regulation is structured such that the responsibility for all compliance issues lies with the cooling tower owner.  Routine compliance sampling and inspection by LHD staff are not anticipated, and trained sampling teams are being assembled at the Regional Level who are familiar with the proper use of PPE and sampling protocol to support source sampling during outbreak investigations, statewide.


	
Table 1: Estimated Initial Effort Based on Cooling Tower Non-compliance

	
	Non-compliant towers
	Compliant
towers
	TOTAL
towers
	HOURS
	Percent non-compliant

	Albany
	85
	207
	292
	42.5
	29.11

	Allegany
	18
	15
	33
	9
	54.55

	Broome
	74
	79
	153
	37
	48.37

	Cattaraugus
	8
	13
	21
	4
	38.10

	Cayuga
	20
	34
	54
	10
	37.04

	Chautauqua
	56
	38
	94
	28
	59.57

	Chemung
	23
	36
	59
	11.5
	38.98

	Chenango
	20
	11
	31
	10
	64.52

	Clinton
	7
	23
	30
	3.5
	23.33

	Columbia
	8
	7
	15
	4
	53.33

	Cortland
	10
	21
	31
	5
	32.26

	Delaware
	1
	31
	32
	0.5
	3.13

	Dutchess
	46
	31
	77
	23
	59.74

	Erie
	266
	390
	656
	133
	40.55

	Essex
	5
	10
	15
	2.5
	33.33

	Franklin
	1
	9
	10
	0.5
	10.00

	Fulton
	2
	12
	14
	1
	14.29

	Genesee
	16
	44
	60
	8
	26.67

	Greene
	3
	4
	7
	1.5
	42.86

	Herkimer
	3
	10
	13
	1.5
	23.08

	Jefferson
	3
	23
	26
	1.5
	11.54

	Lewis
	0
	5
	5
	0
	0.00

	Livingston
	23
	20
	43
	11.5
	53.49

	Madison
	39
	21
	60
	19.5
	65.00

	Monroe
	245
	472
	717
	122.5
	34.17

	Montgomery
	0
	14
	14
	0
	0.00

	Nassau
	112
	195
	307
	56
	36.48

	Niagara
	26
	107
	133
	13
	19.55

	Oneida
	44
	103
	147
	22
	29.93

	Onondaga
	133
	318
	451
	66.5
	29.49

	Ontario
	30
	63
	93
	15
	32.26

	Orange
	36
	68
	104
	18
	34.62

	Orleans
	13
	23
	36
	6.5
	36.11

	Oswego
	32
	27
	59
	16
	54.24

	Otsego
	8
	19
	27
	4
	29.63

	Putnam
	7
	12
	19
	3.5
	36.84

	Rensselaer
	17
	97
	114
	8.5
	14.91

	Rockland
	38
	79
	117
	19
	32.48

	Saratoga
	22
	93
	115
	11
	19.13

	Schenectady
	30
	65
	95
	15
	31.58

	Schoharie
	1
	5
	6
	0.5
	16.67

	Schuyler
	1
	1
	2
	0.5
	50.00

	Seneca
	10
	7
	17
	5
	58.82

	St. Lawrence
	19
	28
	47
	9.5
	40.43

	Steuben
	21
	44
	65
	10.5
	32.31

	Suffolk
	112
	234
	346
	56
	32.37

	Sullivan
	4
	10
	14
	2
	28.57

	Tioga
	11
	4
	15
	5.5
	73.33

	Tompkins
	28
	72
	100
	14
	28.00

	Ulster
	11
	40
	51
	5.5
	21.57

	Warren
	13
	19
	32
	6.5
	40.63

	Washington
	2
	3
	5
	1
	40.00

	Wayne
	10
	52
	62
	5
	16.13

	Westchester
	155
	300
	455
	77.5
	34.07

	Wyoming
	4
	9
	13
	2
	30.77

	Yates
	3
	10
	13
	1.5
	23.08

	 
	1935
	3687
	5622
	967.5
	33.95



	
	
	



