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NYSACHO supports, in concept, the lowering of the definition of elevated blood lead level (EBLL) to 5 μg/dL. However, resources at the state and local level are insufficient to allow local health departments (LHDs) to operationalize this change within the deadlines and parameters set forth in both statute and regulation. 
NYSACHO recommends a number of changes to the proposed regulations based on the information provided in the regulatory impact statement regarding costs to local governments, alternatives considered regarding environmental management and the information related to federal standards. 
The department indicates that lowering the EBLL to 5 μg/dL will result in a six fold increase in children requiring public health interventions. The regulatory impact statement provides an average nursing cost of $713 per case and an average environmental management cost of $2123 per case. Based on the average projected number of cases and the average costs provided, the state’s investment of $9.4 million for local health department services leaves approximately $36.6 million – or 80% - of the costs to be paid by local governments. 
It is further unclear whether the average per case costs are reflective of all costs associated with the workload increase resulting from this expanded mandate. NYSACHO surveyed local health departments regarding the budget impact and resource needs related to the amended statute. Additional personnel costs identified by local health departments include additional nursing and environmental health staff, health educators, clerical/support staff, and staff recruitment and training costs.  Non-personnel expenses include lab-testing, equipment (XRF machine, desks, file cabinets, computers, etc.) additional workspace, additional supplies such as dust wipes and cleaning supplies to assist families, increased telephone, postage and transportation/travel related costs. NYSACHO requests that the department identify any resources available to them to support local health department capacity needs to the extent possible. This should include provision of needed staff training at low or no cost, and either purchase of, or providing access to, XRF machines for local health departments.
It is also unclear whether or not the average per case costs reflect only those costs eligible for reimbursement under Article Six of the Public Health law, or if ineligible costs, such as fringe and indirect costs, were included in the calculation of these average figures. Ineligible expenses associated with these activities are 100% costs to local governments. If local governments, and the public, are to understand and plan for the full fiscal impact of the proposed regulation, the regulatory impact statement must reflect all necessary expenses under Costs to State and Local Governments. To support implementation, these additional costs should be covered in full by the state through a grant mechanism, to allow needed flexibility and ability to hire at the local level that Article Six does not afford. Because appropriating resources is not within the department’s purview, we respectfully request that they work with local health departments on tracking the full cost of the expanded mandate to provide policy-makers with a complete assessment of the total resource needs.  
This regulation poses a significant mid-year unbudgeted expense for local governments, which severely hampers local health departments’ abilities to recruit, hire, and train the necessary personnel and obtain related non-personnel resources by the October 1, 2019 compliance date. This poses a significant liability risk to local governments, should they lack the capacity to follow-up on the additional reported cases of children at the new, lower EBLL.
NYSACHO would also note, that while the CDC reference level for lead is 5 μg/dL, in the CDC”s Recommended Actions Based on Blood Lead Level: Summary of Recommendations for Follow-up and Case Management of Children Based on Confirmed* Blood Lead Levels, full environmental investigation is still recommended as starting at 10 μg/dL. The CDC further notes that “Environmental investigations at BLLs 10–19 μg/dL vary according to local conditions based on jurisdictional requirements and available resources”. Given that current state and local resources to support the expanded mandate fall far short of the  estimated costs, NYSACHO recommends that the state set the recommended level of environmental management at 10 μg/dL, until such time as adequate resources are available to support implementation of the lower level. 
NYSACHO requests that the department consider amending the regulation to include an incremental approach to achieving to full implementation of the new EBLL, such as a set phase in schedule for LHDs to move environmental management levels from 15 to 10 μg/dL, and then 10 to 5 μg/dL. Another option for consideration is a county-by-county approval by NYSDOH that allows LHDs to operate at the higher level of 10 μg/dL until adequate personnel and non-personnel resources are in place. Similarly, NYSACHO also recommends that a phase-in, or case-by-case approval approach for nursing interventions to move from 10 to 5 μg/dL , should also be considered. Recruitment and retention of qualified staff with the expertise and training to provide these services remains a challenge in many areas of the state, particularly in the field of nursing. The Department may also want to consider the implementation approach used in New Jersey, where environmental investigations are triggered by two test results of greater than or equal to 5 µg/dL, or one test result of greater than or equal to 10 µg/dL.
NYSACHO recommends that the compliance date be no earlier than April 1, 2020, predicated on identification of additional resources in the next state fiscal year to support this policy change. To do otherwise will either ensure local health departments will be unable to implement this policy by the proposed compliance date, or forced to reduce other core public health services to achieve compliance.
NYSACHO also recommends that the Department amend Part 67 to include an algorithm for prioritization of cases, based on BLL test results. A prioritization framework should be explicitly set in regulation, to assure that local health departments can direct limited resources to those children with the greatest need for immediate public health intervention. 
While not the subject of the regulatory proposal, NYSACHO urges the department to advocate for an increase to state aid reimbursement to 100% for the first full year of any new or expanded public health mandate. Doing otherwise places counties’ ability to stay within the permanent 2% property tax cap at risk. NYSACHO also requests that existing lead poisoning prevention grant funding and work plans be restructured to support implementation of the lower EBLL, and that additional resources, if made available, be disbursed through grant programs, rather than Article Six state aid, to address statutory limits on eligible expenses.
Because public health services are a shared state/local expense, state level public health policy changes that require a fiscal investment must always consider local governments’ ability to support the policy change, and the proportionality of where the costs for the policy change mainly falls – on state revenues, or on local taxpayers. A frank and thorough assessment of the full fiscal implications of any new policy is crucial if the state wishes to maintain the promise made to local taxpayers through the state property tax cap, and if the state wishes to deliver on new public health promises that they wish to implement through state statute and regulations. NYSACHO supports the goal of this regulation and related statute and wants to work in partnership with the Department and policy-makers to assure that local health departments can meet the increased workload demands associated with the expanded mandate. We ask that the department consider our recommendations and work with us to develop a realistic approach to implementing the revised statute and regulation to assure its success.
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